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March 29, 2011

Via email and facsimile 512-463-0006
The Honorable Rodney G. Ellis
P.O. Box 12068
Capitol Station
Austin, Texas 78711

Re: Constitutionally of SB 714

Dear Senator Ellis:

You have inquired as to the City's legal position regarding SB 714, Senator Patrick's bill
relating to the exemption of certain property from municipal drainage service charges
(hereinafter "The Bill"). As set forth below, it is the City's position that the Bill is violative
of Art. Ill, §56 of the Texas Constitution.

The Bill would exempt from payment of a drainage utility fee property in a municipality
with a population of 1.9 million or more that is owned by a church, synagogue or other
organization or association organized primarily for religious purposes; a nonprofit
organization; or an entity authorized to impose a tax. Furthermore, the Bill would prohibit
such a city from adjusting its revenue stream to offset the revenue lost as a result of such
exemptions, even if its city charter requires the city council to implement a program to
generate a minimum level of income. Such exemptions, which are specifically bracketed by
population so as to apply only to the City of Houston, unlawfully distinguish between the
City of Houston and numerous other Texas cities that have imposed a drainage fee pursuant
to Texas Local Government Code (TLGC), Ch. 552. There is no legal justification for
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drawing such a distinction and thereby interfering with the affairs of the City of Houston,
which are governed by the City's Charter.

Article 3, § 56 of the Texas Constitution provides:

(a) The Legislature shall not, except as otherwise provided in this Constitution, pass any
local or special law, authorizing:
* * *
(2) regulating the affairs of counties, cities, towns, wards or school districts;

To avoid the strictures of Article 3, § 56, a population distinction as is found in this Bill
"must be based on a real distinction, and must not be arbitrary or a device to give what is in
substance a local or special law the form of a general law." Bexar Co. v. Tynan, 97 S.W.2d
467, 470 (Tex. 1936). The Texas Supreme Court has opined that, in statutes classified by
population, the central question is whether the population classification bears a reasonable
relationship to the object sought to be accomplished. See Maple Run Mun. Utility District v.
Monaghan, 931 S.W.2d 941, 945 (Tex. 1996); see also, Smith v. Decker, 312 S.W.3d 632,
635-36 (Tex. 1958); Rodriguez v. Gonzales, 227 S.W.2d 791 at 794 (Tex. 1950)(condemning
law as prohibited local and special law where court determined that "[n]o valid reason can be
perceived for limiting the operation of the Act to border counties"); Smith v. State, 49
S.W.2d 739, 744 (Tex. Crim. App. 1932)(striking down law as an unconstitutional local or
special law because the "classification does not rest in real and substantial distinction
rendering the class involved distinct [and] the basis of the classification—the population
involved—has no direction relation to the purpose of the law"). The proposed Bill satisfies
none of these criteria.

The Texas constitutional framers believed that restrictions on the passage of local and special
bills would prevent the granting of special privileges; secure uniformity of law throughout
the state; decrease the passage of courtesy bills; and encourage the legislature to devote more
of its time to interests of the state at large. (Interpretive Commentary, Art. 3. § 56 Tex.
Const.).

Unfortunately, this Bill fails on all four counts. On its face, the Bill grants special privileges
to an entire list of entities seeking exemption from payment of drainage charges, and only for
such entities in the City of Houston. By imposing those exemptions only in the City of
Houston, the provisions in TLGC Chapter 552 allowing the creation of a municipal drainage
utility would, in substantial measure, be uniform state-wide, except in Houston. Clearly this
Bill on its face affords special privileges for selected groups by exempting them from utility
payments at a time when both the State Legislature and the Houston City Council are
wrestling with declining revenues. The proposed Bill is a local Bill, aimed solely at the City
of Houston in direct contravention of the Texas Constitution.
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Not only would the Bill expand the categories of property eligible for exemption from
payment of a drainage fee in Houston only, but the number of entities that would qualify and
the properties that would receive exemptions in comparison to other cities is
incomprehensible.

First, the Bill would mandate exemptions for all property owned by "a church, synagogue,
or other organization or association organized primarily for religious purposes" in Houston,
Texas. By contrast, the current language in the statute that would govern all other cities in
the state permits an exemption at the discretion of the city only for property owned by a
religious organization, as defined in § 11.20 of the Tax Code, that is itself exempt under §
11.20 of the Tax Code. Such property consists primarily of property devoted to the religious
service, and residences for clergy; under the Bill, in Houston any property owned by such a
religious entity, including shopping centers, would be exempt. Indeed, the Bill leaves
Houston to fend for itself in trying to determine what falls into the category of "a church,
synagogue, or other organization or association organized primarily for religious purposes."
The Bill provides exemptions that are either so vague as to be unenforceable, or that
constitute distinctions that are so arbitrarily distinct from those afforded other cities that they
constitute an unconstitutional local law.

The Bill would also add an entirely new mandatory exemption not even mentioned in the
current statute for other cities: all property owned by every "501 (c) (3) non-profit
organization" in Houston would be exempt from paying a drainage charge. Presumably, this
would exempt thousands of properties, leaving the burden of the drainage charge on those
remaining properties not exempted. Then, to add insult to injury, the Bill would presume to
prohibit the City from adjusting its rates to accommodate these mandates and still achieve
the net revenue required by the City's own home rule charter.1

Contrary to the requirements of Article 3, § 56, there are no other provisions of the Texas
Constitution which authorize a local or special law on the implementation of a municipal
drainage utility system pursuant to Local Government Code Ch. 552, Subchapter C. Rather,
in Sec. 552.042 of the Municipal Utility Systems Act, the Texas legislature specifically
provided that it was necessary for the state to delegate to municipalities the authority to
establish a municipal drainage utility system, to provide the bases on which a drainage
system may be funded and the fees in support of the system may be assessed and collected,
and to provide for exemptions of certain persons. Furthermore, the plethora of special
exemptions in the Bill designed to apply only in Houston, Texas make a mockery of the
requirement in the current statute that the City "...will offer drainage service on
nondiscriminatory, reasonable, and equitable terms." (Chapt. 552, TLGC, Section 552.045
(b) (3)).

Article 3, § 56 of the Texas Constitution was obviously designed to restrain the Legislature
from this kind of meddling in and micromanaging of the local affairs of individual cities. In

Beyond that, by exempting "an[y] entity authorized to impose a tax" the Bill even dictates that the City exempt itself.
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this instance the proposed Bill is especially offensive, because while the drainage utility is
being created under State law, Chapter 552 LGC, the creation of the Houston drainage utility
in the first place was at the insistence of the Houston citizenry, who petitioned for and passed
a Charter amendment to create a street and drainage fund. The purpose of this Bill clearly is
to hamstring the Houston City Council, and only the Houston Council, in its efforts to
comply with its own City Charter, even though absent a clear conflict with state law, an
ordinance or a Charter provision is to be construed in a manner leaving both the state law
and Charter provision in effect and affording the Charter provision equal dignity with state
law. Dallas Merchant's & Concessionaire's Ass 'n v. City of Dallas, 852 S.W. 2d 489 (Tex.
1993); Robinson V. City ofLongview, 936 S.W. 2d 413 (Tex. App—Tyler 1996).

Very truly yours,

David M. Feldman
City Attorney

cc: Mayor Annise Parker


